This section provides an objective description of
the trends in litigation across the country. Our pur-
pose is to describe the major fact patterns that result
in cases and controversies, identify the major issues,
and examine how the courts have decided them at
this relatively early stage of judicial involvement in
the HIV epidemic.

I. AIDS Education

Numerous States have authorized and funded AIDS
education in schools (Gostin 1989d). In some of these
States the language of the statute or regulation ap-
pears to make attendance in school AIDS education
programs mandatory (although some statutes or regu-
lations specifically allow a parent to withdraw his or
her child from attendance). In Ware v. Valley Street
High School District, a strict religious group asked for
its children to be exempt from required AIDS edu-
cation under New York law. The group members
claimed that the required exposure to ideas they re-
garded as immoral violated their constitutional right
to free expression and privacy. A New York appellate
court issued a temporary injunction compelling the
education authorities to exempt the children.

Other statutes address the content of AIDS edu-
cation. The Federal Helms amendment prohibits Fed-
eral funds from being used to provide AIDS edu-
cation activities that "promote or encourage, directly,
homosexual activities." Several States have enacted
statutes based upon the Helms amendment. The Gay
Men's Health Crisis v. Bowen challenges the constitu-
tionality of the Helms amendment because it inhibits
the ability of the group to produce federally funded
AIDS prevention materials that are medically ac-
curate and effective,

II. Protection of the Blood Supply

By the summer of 1982, just a year after the first
cases of a disease that became known as AIDS were
identified, Pneumocystis carinii pneumonia was re-
ported in three hemophilia patients (Centers for Dis-
ease Control 1982a), This confirmed suspicions that
AIDS was probably transmissible through an infec-
tious blood-borne agent. Transfusion-related cases re-
ported in December 1982 (CDC 1982b) brought into
question the safety of the national blood supply
(Neslund, Matthews, and Curran 1987).

By March 1983, the CDC issued guidelines rec-
ommending that blood collection centers ask a series
of questions of prospective donors and tell them to re-
frain from giving blood if they are in a high-risk
group. Similar guidelines were published directly

thereafter by the American Red Cross and other
major blood collection agencies.

The etiologic agent for AIDS, now known as HIV,
was not fully identified until July 1984 (CDC 1984).
By early 1985, a test (ELISA) to detect antibody to
HIV was commercially available, and the CDC rec-
ommended its use in screening the blood supply
(CDC 1985). Federal regulations and many State stat-
utes now require the screening of all blood and tissue
products that are to be used in human beings (Gostin
1989d).

Much of the current litigation concerning the trans-
fusion of HIV-contaminated blood or blood products
arose during the period of uncertainty between late
1982 and early 1985.

A. Standards of Negligence and Strict Liability
for Blood Transfusions

Two broad claims have been made to establish li-
ability for transfusion of HIV-contaminated blood.
The first claim is under a standard of negligence that
requires the plaintiff to prove that the blood bank or
health care provider failed to protect the blood
supply using a method that was below the general
standard of care employed in the industry at the time.
This could involve a failure to take the necessary
steps to determine which donors were in high-risk
groups and then to advise them not to give blood
(self-deferral); or a failure to satisfactorily screen the
blood for HIV.

The second claim is under a theory of strict liabil-
ity. Strict liability, under many State statutes and
common law, is often applied to the manufacturer of
defective products. If this standard applies, the
defendant will be liable even if the care and practices
observed were as good as those prevailing in the in-
dustry at the time,

The key question in most blood transfusion cases,
then, is whether a standard of negligence or strict li-
ability will be used by the courts. The clear trend is
to use a standard of negligence, not strict liability
(e.g., Kirkendall v. Harbor Insurance Co., Coffee v.
Cutter Biological Jones v. Miles Laboratories, Poole v.
Alpha Therapeutic Corp., Shelby v. St. Luke's Episcopal
Hospital, and Kozup v. Georgetown University).

State statutes that shield blood collection agencies
and health care providers from strict liability have
been found constitutional in at least three States
(McKee v. Cutter Laboratories, Hyland Therapeutics v.
Superior Court, and Samson v. Greenville Hospital
System), One court, however, construed its blood
shield statute so narrowly that a blood collection
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